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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present:   Smti Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                    Tinsukia.

                                      G.R. Case No. 2119/13

                      Under Section 498(A)/323 IPC 

             The State of Assam........................................Complainant

                                      -Versus-

   Sri Rajib Hazarika and Sri Hito @ Hiteswar Hazarika

                                     .................................Accused persons   

Appearance :-

             Sri B.B.Yadav,

             Ld. Addl. Public Prosecutor.......................For the State

    Sri H.K. Bhagawati 

             Advocate...............................................For the accused

 

          Evidence recorded on        : 11.12.15,   24.05.16,   08.07.16, 
             20.08.16,   24.05.17,   27.02.18.

          Date of Argument              : 14.03.18

          Date of Judgment              : 28.03.18
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                                               J   U  D  G  M  E  N  T

 1.  The  case  of  the  prosecution  in  brief  is  that  on

11.12.13  the  complainant  Smt.  Nilakshi  Hazarika  lodged  an  ejahar

before the Officer-In-charge, Panitola Police out post stating inter alia

that  for the last six months, her husband Sri Rajib Hazarika and her

father-in-law Sri Hito Hazarika have been torturing her physically and

mentally  and  demanded  that  she  should  bring  money  from  her

parental  house.  On  that  day  also,  i.e.  11.12.13  her  father-in-law

assaulted her resulting injuries on various parts of her body and  her

head  while  she  refused  to  bring  money  from  her  parental  house.

Hence, she filed this case.

                     2. On receiving the  Ejahar,  the Officer-  In-charge of

Tinsukia PS  registered a case vide. Tinsukia P.S case No. 937/13 u/s

498(A)/323  IPC.  The  police  investigated  the  case  and  filed  charge

sheet against the accused Sri Rajib Hazarika and Sri Hito @ Hiteswar

Hazarika u/s 498(A)/323 of IPC.  On appearance of the accused person

charge u/s 498(A)/323 IPC was read over and explained to the accused

persons, to which they pleaded not guilty and claimed to be tried.  

        3. The  prosecution  examined  6  (Six)  Pws.  and  one

DW..  Heard  the  argument  and  perused  the  evidences  &  record

carefully.

Point for determination

4.           The  following  points  are  considered  for

determination of this case:

(i) Whether  the  accused  persons  tortured  the

informant  both  mentally  and  physically  by  demanding

money as dowry and thereby liable to  be punished for

offence u/s 498(A) I.P.C.?4
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(ii)     Whether the accused persons voluntarily caused

hurt to the informant on 11-12-2013 and thereby liable to

be punished for offence u/s 323 I.P.C.?

Discussions, Decisions And Reasons Thereof 

5.  The prosecution adduced the evidence of the 

following witnesses  for establishing their case:   

  6. PW-1,  the  complainant  Smt.  Nilakshi  Hazarika

deposed in her evidence in chief  that the accused Rajib Hazarika is

her husband and  Hiteswar Hazarika @ Hito is her father-in -law. She

got  married to Rajib Hazarika in the year  2000 and they have two

children, the daughter is 13 years and the son is 10 years old .  A few

years  after  her  marriage,  her  husband  and  father-in-law  began  to

torture  her  and  demanded  that  she  should  bring  articles  from her

parental  house.  Even  though  she  was  regularly  tortured  she  still

continued to live with the accused to save their family. The villagers of

their locality knew about the torture and the villagers held meeting

twice to resolve their issues of torture. As her father expired, hence

she did not go to her parental house. She continued to withstand the

regular torture and about two years back, one morning her father-in-

law beat her up with a stick on her  head and she received severe

injuries.  She still  suffer from eye trouble.  On that  day the accused

persons demanded her to bring articles from her parental house. As

she was driven out of her matrimonial house she went to the Panitola

Police Outpost and lodged the ejahar in the entire matter. Exhibit 1 is

the ejahar she lodged, Exhibit 1(1) is her signature on the ejahar. The

police had sent her to Tinsukia Civil  Hospital for medical treatment.

Police  also  questioned  her  about  the  entire  matter.  She  had  been

brought  to  the  Court  at  Tinsukia  shere  she  had  deposed  before

Magistrate on oath about the incident. Exhibit 2 is the statement she

adduced before Magistrate and Exhibit 2(1) and 2(2) are her signature.

After the incident the police took her to her husband's house but when

she was not allowed to stay there she went to her parental house. She

had brought her children with her when she had lodged the ejahar, but

later on the accused Rajib Hazarika took them away with him, he did

not allow her to meet them.  
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7.    In her cross she deposed that it is true that Rajib

Hazarika  had  called  her  mother  to  the  house  immediately  in  this

matter. On the next day, she returned to the house of Rajib Hazarika

and she was kept in the main house with his parents. After this she

stayed with her father-in-law and mother-in-law for about two months

and thereafter she came and lodged the ejahar at the police station.

She was beaten by Hiteswar Hazarika with stick she got injuries on her

head to the left side and also on her right eye and on her back where

she was beaten by belt.

 

8.    PW.2, Sri Sibanath Saikia  and P.W.3, Sri Bhimkanta

Hazarika did not support the story of the prosecution . PW2 deposed in

his  evidence  in  chief  that  after  marriage,  the  informant  and  Rajib

Hazarika  lived  together  as  husband  and  wife  in  the  house  of  the

accused. But presently she had been residing in her parent's house .

PW3 deposed in his evidence in chief that while Nilakhi  was at the

house of the accused, the accused saw his wife with an auto driver

inside his house. Due to which he heard that there was a quarrel. On

the same day at night the mother of Nilakhi took her to their house. 

9.   PW-4, the MO, Dr. Narayan Chandra Mohanta stated

that on 11-12-13 he was posted as Sub Divisional Medical and Health

Officer at Tinsukia Civil Hospital. On that day at 1.40 pm he examined

Mrs.  Nilakhi  Hazarika,  30  years,  female,  w/o  Sri  Rajib  Hazarika  of

Boruahulla  Bisachuk  under  Tinsukia  PS  escorted  by  UBC 371 Dipak

Boruah and on examination he found the following injuries:

Injury No.1: one laceration over the right parietal region

of scalp size .5 cm x 3 mm x skin deep. 

Injury No.2: Multiple abrasion over face and back of chest

and right forearm. 

Opinion: Both the injuries are simple in nature, fresh and

caused by blunt object. 

Ext.  3  is  the  said  injury  report  and  Ext.  3(1)  is  his

signature with the seal of the hospital. 
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10. PW.-5,  the  Investigating  Officer  ,  Sri  Uttam  Das

deposed in his evidence in chief  that  On 11.12.13 he was posted at

Panitola Police outpost under Tinsukia PS as ASI of Police. On that day

Smti Nilakhi Hazarika lodged FIR before the I.C Panitola police outpost

and SI Bhaskar Kalita, the then I/c of Panitola outpost entered the said

FIR into GDE vide Panitola Outpost  GDE No.  213 dtd. 11.12.13 and

forwarded the said FIR to the O/c Tinsukia PS for registereing a case

and he was entrusted to take preliminary investigation of the case. On

the basis  of  the said FIR the O/c Tinsukia PS registerd a case vide

Tinsukia PS case No. 837/13 u/s 498 (A) IPC. Ext. 1 is the said FIR and

Ext. 1(2) is the signature of SI Bhaskar Kalita, the then I/c of Panitola

Outpost and 1(3) is the signature of Inspector Makhan Bora, the then

O/c of Tinsukia PS with his endorsement. After taking over the charge

of the preliminary investigation, he opened the case diary, recorded

the statement of the complainant who was present at the outpost for

lodging the FIR. Prior to lodging of the FIR the complainant Minakhi

Hazarika  appeared  before  the  Panitola  outpost  and  after  making

Panitola Outpost GDE No. 207 dtd. 11.12.13 he referred her to Tinsukia

Civil  Hospital  for  medical  treatment  escorted  by  UBC  371  Dipak

Boruah.  Thereafter  he  visited  the  place  of  occurrence  situated  at

Boruahulla gaon. After inspecting the place of occurrence he drew up

the sketch map of the place of occurrence. Ext. 4 is the said sketch

map and Ext. 4(1) is his signature. He examined the witnesses at the

place of occurrence. He searched for the FIR named accused persons

but  they were not  found available in their  house.  On 19.12.13  he

produced Smti Nilakhi Hazarika before the Hon’ble court for recording

her  statement  u/s  164  CrPC  and  after  recording  her  statement  he

collected a copy thereof and tagged the same in the C.D. Therafter he

handed  over  the  case  diary  to  the  I/c  Panitola  Outpost  for  further

investigation. 

                   11. PW.-6 Sri Mukul Hazarika submitting chargesheet in

the case deposed that he collected the injury report (Ext. 3) of the

victim Nilakhi Hazarika from Tinsukia Civil Hospital. He found sufficient

materials u/s 498(A)/323 IPC against the accused Rajib Hazarika and

Sri Hito @ Hiteswar Hazarika and accordingly, he submitted charge-
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sheet against them under the said sections before the Hon'ble Court.

Ext. 5 is the said charge-sheet and Ext.5(1) is his signature.

12.  The defence side also adduced the evidence of DW.-

1, Sri Nikulas Das, who  was the Govt. gaon Burah of Baruahola/Dharia

gaon. He deposed in his chief that  at present the complainant Smti

Nilakhi  Hazarika  has  been   residing  at  Romai  Kardoibam  under

Dibrugarh District, Assam as the wife of Sri Sailen Buragohain and she

got  married  with  him  on  25.02.17.  In  this  regard,  he   issued  one

certificate  after  he  carried  out   enquiry  about  the  marriage  of  the

complainant with Sri Sailen Buragohain. Ext. A is the said certificate

and Ext.  A(1) is his signature.  He had also collected one certificate

from the Govt. Gaon Burah of Ramai Kardoibam gaon in respect of the

marriage of the complainant with Sailen Buragohain. Ext.B is the said

certificate issued by Sri Brojen Dutta, the Govt. Gaon Burah of Ramai

Kardoibam  gaon,  district  Dibrugarh,  Assam  and  Ext.B(1)  is  his

signature, which he had put in front of him.

13.    Going through the evidence on record it is seen that the

prosecution  story  is  not  supported  by  any  independent  witness.

Though   the  victim  /informant  state  in  her  ejahar  that  she  was

assaulted on 11-12-2013 by her father in law for her failure to bring

money and other articles as dowry as ,  the same is not proved by

prosecution side by way of evidence .  The evidence on record also

reflects that the informant had two children and at present they are

residing  with  their  father,  the  accused  Shri  Rajib  Hazarika.  These

children were vital witnesses because at the time of occurance ,they

resided  in  the  same  house  where  the  accused  Rajib  Baruah  and

informant  cohabited  .  But   prosecution  side  failed  to  adduce  the

evidence of these children to prove the case of  alleged demand of

dowry and assault. The evidence on record also points to the fact that

there were many people residing neat the house of the accused where

alleged occurrence took place but none of the witnesses deposed that

there  was  any  injury  inflicted  upon  the  informant  by  the  accused

persons. 

14.   Heard the Ld. Counsel for the accused and the Ld.
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Addl. P.P and also perused the evidences and the record carefully, I

find  that  the  prosecution failed  to  prove  the  ingredients  of  offence

punishable u/s 498 (A) IPC. The prosecution failed to prove committing

of any cruelty on the victim by the accused. In the case of  State of

Tripura  vs  Krishna  Nag  &  Others  2011  (5)  GLT  447, Hon’ble

Gauhati  High Court  held  “…when an allegation regarding torture  in

connection with dowry demand is made, it is the burden on the person

who  brings  such  allegation  to  specifically  state  the  the  amount  of

money and or  property  claimed,  the  nature  and gravity  of  torture,

meted out to such women. In absence of any specific averment, bald

statement, that demand for money,  ornaments were made, are not

sufficient  to  conclude  that  there  was  demand  of  any  property  or

valuable  security.  Similarly,  in  the  absence  of  anything  in  details,

regarding nature and gravity of the alleged torture, it is hardly possible

to determine if the offence alleged to be committed falls under section

498(A) IPC.”   In the present case also the complainant could not prove

any specific averment of demand of dowry and regarding nature and

gravity of torture due to demand of dowry. 

 15. Hence, I  find that the prosecution failed to prove

the ingredients of section 498(A)/323 IPC against the accused persons

viz. Sri Rajib Hazarika and Sri Hito @ Hiteswar Hazarika  and they are

acquitted  and  I  exonerate  the  accused  persons  from  the  offence

punishable u/s 498(A)/323 of the IPC, setting them at liberty forthwith.

The bail bonds shall stand cancelled after six months.

  16. This case is accordingly disposed of.

  Given under my hand and seal of this Court on the 28th

day of March, 2018.

                                              (Audri Bhattacharyya )
                                    Chief Judicial Magistrate,
                                                                    Tinsukia.  
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APPENDIX

PROSECUTION WITNESSES

P.W1- Smti Nilakshi Hazarika,

P.W2- Sri Sibanath Saikia,

P.W3- Sri Bhimkanta Hazarika,

P.W4- Dr. Narayan Chandra Mohanta, MO,

P.W5- Sri Uttam Das, IO,

P.W6- Sri Mukul Hazarika,

DEFENCE  WITNESSES

D.W1- Sri Nikulas Das.

   EXHIBITS  :

Ext.1- Ejahar,

Ext.2- Form of recording deposition of the victim,

Ext.3- Medico-legal report,

Ext.4- Sketch map,

Ext.5- Charge-sheet,

Ext.A- Certificate of village headman, Baruahola/Dhariya,

Ext.B- Certificate of village headman, Romai, Romai Kordoibam.

                       ( Smti Audri Bhattacharyya)
                    Chief Judicial Magistrate,
                                                                       Tinsukia.   


